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Hi Gautam —

Here’s a letter from counsel for the mine — the Corps has received others, this is the shortest... | can fill you in more tomorrow. Thanks for agreeing to talk...

Erin
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January 17, 2014

Ms. Lesley McWhirter, Senior Project Manager
U.S. Army Corps of Engineers

Colorado West Regulatory Branch

400 Rood Avenue, Room 134

Grand Junction, CO 81501

Re: Wetland Delineation for McNulty Gulch, Climax Mine
Dear Ms. McWhirter:

My client, Climax Molybdenum Company (“Climax”), recently filed additional
technical information in support of its request for a “Wetland Delineation for McNulty
Gulch, Summit County, Colorado (“WD”) to the United States Army Corps of Engineers,
Colorado West Regulatory Branch (“Corps”). That request was originally submitted on
September 17, 2012. The purpose of the request is to receive Corps concurrence on
the WD in advance of an application for a proposed expansion of the existing McNulty
Gulch overburden pile at the Climax Mine. We previously supplemented that WD with
two legal analyses submitted on December 4, 2012 and July 30, 2013.

The key legal issue is whether the surface waters and their adjacent and
proximate wetlands in the Southern Drainage of the Wetland Delineation (WD) are non-
jurisdictional (see attached Figure 2, area designated yellow). Though the scope of the
waste treatment system exemption may appear to be new to the Colorado West
Regulatory Branch, it is not new within the Corps. In fact, the administrative record is
clear that the Corps’ and EPA'’s long-standing application of this exemption to features
that might otherwise be viewed as potential waters of the U.S. are not waters of the U.S.
if they are part of a waste treatment system The wetlands or other features on the
Climax site from which water flows to an active wastewater treatment facility are not
jurisdictional because all of these waters form part of the exempt waste treatment
system under applicable guidance and judicial decisions. In addition, there is no
“significant nexus” between the waters that flow to the treatment system and a
navigable water of the U.S.

Both of these positions were discussed in detail in the previously submitted legal
analyses, and are summarized below.
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A. Waste Treatment System Exemption

1.

The surface water and wetland features claimed by Climax as non-jurisdictional
are part of the exempt Climax Mine Waste Treatment System in existence since
1974, which is subject to a Colorado NPDES discharge permit.

The surface waters that flow to the waste treatment system are non-jurisdictional,
as the Corps acknowledges in its February 27, 2013 letter on the WD. It follows
that wetlands adjacent or proximate to those surface water features within the
boundaries of the waste treatment system are also non-jurisdictional. The
surface waters may be impacted by water from the mine that flows to the
wastewater treatment facility and the system was specifically designed and
engineered to convey water to the treatment facility.

The very purpose of the waste treatment system exemption is to allow
discharges into both manmade and natural conveyances within the boundaries
of an internal treatment system without the need to obtain additional permits. See
Northern California River Watch v. City of Healdsburg, 496 Fed. 3d 993, 1002
(9th Cir. 2007), reh’g den., superseding and withdrawing previous decision at 457
F. 3d 1023 (9th Cir. 2006).

As detailed in our previous submittals, the Corps’ waste treatment system
exemption never had a “manmade water-body” requirement comparable to
EPA’s former rule, which has been suspended. That suspension of the EPA
requirement remains in effect today, making EPA’s waste treatment system
exemption coextensive with the Corps’ historical inclusion of natural features
used in waste treatment systems for mine waste.

Cases clearly distinguish between the original construction of new waste
treatment systems, for which a Corps permit may be required, and waste
treatment systems completed before existence of the Corps' permit program.
The former systems may require a Corps permit or other federal approval before
construction begins; the later do not require permits for modification to aquatic
features within the exempt waste treatment system subject to an NPDES permit.1
The Climax Mine Waste Treatment System must be analyzed as an integrated
system, and individual wetlands and aquatic features did not have to be
engineered or modified during original construction of the treatment system to be
part of the exempt waters within the system.?

' See,

e.g., Ohio Valley Environmental Coalition v. Aracoma Coal Co., 556 F. 3d 177, 214-16

(4th Cir. 2009), Corps permits and NPDES permit were required for initial creation of valley fill,
sediment ponds, and a treatment system. Once the treatment system was completed, the Court
acknowledged that the stream segments (which included aquatic systems and wetlands) that
connected the ‘“valley fill to sediment ponds” were part of the treatment system, and
consequently were not “waters of the United States.” /d. at 216.

2 The Ninth Circuit in Northern California River Watch v. City of Healdsburg, 496 Fed. 3d 993,
1001-02 (9th Cir. 2007), reh’g den., superseding and withdrawing previous decision at 457 F. 3d
1023 (9th Cir. 2006) reviewed the significance of the word “designed” in the waste exemption
regulations and concluded that it was intended to exempt either waste water systems “that do
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B. Lack of Significant Nexus

The Climax Mine Waste Treatment System is subject to a Colorado NPDES
discharge permit, as required by case law and federal/state regulations. The permit is
designed to prevent degradation to the receiving waters (Tenmile Creek) following
active water treatment, and not to prevent degradation to wetlands or other surface
waters on the mine site that form part of the waste treatment system. Therefore, the
surface waters and wetlands that discharge to the waste treatment system have no
significant impact on the chemical, physical, and biological integrity of other downstream
jurisdictional waters.

1. The water from the subject wetlands must flow through a large and complex
treatment system before any portion of it can reach upper Tenmile Creek. We have
attached a schematic of the waste treatment system at the Climax Mine which
shows the complex nature of the water flow through the plant. This schematic also
shows how water is re-used in the treatment and mine systems so that it is possible
that much of the water from the wetlands never reaches upper Tenmile Creek. All of
the water from the claimed exempt area that does reach Tenmile Creek has been
treated.

2. For a significant nexus to be found, it must be demonstrated that the wetlands of
interest “...are likely to have an effect that is more than speculative or insubstantial
on the chemical, physical and biological integrity of a traditional navigable water".
Given the treatment of the water and waste in the treatment system prior to
discharge, we do not believe that such a finding of significant nexus can be made for
the wetlands and other waters which flow to the waste treatment system.

Detailed analysis of the legal support for the requested WD are found in the legal
supplements provided on December 4, 2012 and July 30, 2013.

C. Wetlands Tributary By Pipe To Clinton Drainage

We also question whether those wetlands located above the McNulty Gulch
interceptor (see Figure 2) from which a portion of the water flows in a pipe to the Clinton
drainage, rather than to the waste treatment system as would naturally occur in the
absence of that pipe, can be considered jurisdictional. We do not believe there is a
“significant nexus” established by the mere presence of a small unnatural hydrologic

not discharge into waters of the United States or waters that are incorporated in an NPDES
permit as part of a treatment system.” Id. at 1001-1002. The Court in City of Healdsburg
ultimately found that a Basalt Pond, while potentially part of a waste treatment system, did not
qualify for the exemption because it was neither a self-contained pond (it discharged into a
navigable water), nor was it incorporated in an NPDES permit as part of a treatment system.
The Climax Mine Waste Treatment System is incorporated in an NPDES permit.
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connection that could easily be severed. This interceptor has not been fully maintained
and is an artificial structure that does not constitute “normal circumstances” and will be
removed by Climax in the future.

Climax would welcome the opportunity to meet with the regulatory and legal staff at the
Corps to discuss these issues before a decision is made on the WD, and we will follow
up with legal counsel to arrange such a meeting.

Sincerely,
Copy: Al Faustino Robert M. Andersen
District Counsel, USACE Counsel for Climax Molybdenum
Sacramento District Company
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